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DEPARTMENT  OF  ENERGY 
10  CFR  Parts  375  and  376 

Bidding  Systems  for  Outer  Continental 
Shelf  Oil  and  Gas  Leasing 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  These  regulations  establish 
three  bidding  systems  for  utilization  in 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  lease  sales.  These  bidding  systems 
are:  (1)  cash  bonus  bid  with  a  fixed 
royalty;  (2)  royalty  bid  with  a  Hxed  cash 
bonus;  and  (3)  cash  bonus  bid  with  a 
sliding  scale  royalty.  Each  of  these 
systems  includes  a  fixed  rental 
component.  These  bidding  systems  are 
three  of  those  specifically  authorized  by 
section  205  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978. 
The  intended  effect  of  these  bidding 
systems  is  to  enhance  competition  for 
oil  and  gas  leases  on  the  OCS,  provide  a 
fair  return  to  the  Federal  Government 
for  its  resources,  and  develop  new  oil 
and  gas  resources  in  an  efficient  and 
timely  manner.  This  rule  is  being  issued 
under  the  authority  of  sections  302(b) 
and  303(c)  of  the  Department  of  Energy 
Organization  Act  and  section  8  of  the 
Outer  Continental  Shelf  Lands  Act,  as 
amended. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  March  13, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Pearce,  Leasing  Policy  Development 
O^ice,  U.S.  Department  of  Energy,  12th  & 
Pennsylvania  Avenue,  N.W.,  Room  2313, 
Washington,  D.C.  20461,  (202)  633-9035. 
Michael  T.  Skinker,  Officer  of  General 
Counsel,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Room  5E-074, 
Washington,  D.C.  20585,  (202)  252-2900. 
Frederic  C.  Appel  (Public  Affairs),  Resource 
Applications,  U.S.  Department  of  Energy, 
12th  &  Pennsylvania  Avenue,  N.W.,  Room 
3307,  Washington,  D.C.  20461,  (202)  633- 
9418. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Major  Comments. 

A.  Alternative  Bidding  Systems. 

B.  Royalty  Rate  Issues. 

C.  Application  and  Design  of  Bidding 
Systems. 

D.  Definitions. 

E.  Royalty  Pricing  Issue. 

F.  General. 

I.  Introduction 

Section  302(b)  of  the  Department  of 
Energy  Organization  Act  (DOE  Act,  Pub. 
L.  95-91,  91  Stat.  578-579  (42  U.S.C. 
7152(b))),  transferred  to  the  Secretary  of 
Energy  certain  authorities  previously 
held  by  the  Secretary  of  the  Interior 
under  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA),  the  Mineral  Lands 


Leasing  Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act.  As  a  result,  with 
respect  to  Federal  leases,  the  Secretary 
of  Energy  is  authorized  to  promulgate 
regulations  that  (1)  foster  competition, 

(2)  implement  alternative  bidding 
systems,  (3)  establish  diligence 
requirements,  (4)  set  rates  of  production, 
and  (5)  specify  the  procedures,  terms 
and  conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind.  In  addition,  under  section 
302(c)  of  the  DOE  Act  (42  U.S.C. 

§  7152(c)),  the  Secretary  of  Energy  is 
granted  the  authority  to  establish  rates 
of  production  for  Federal  leases,  and 
under  section  303(c)(1)  (42  U.S.C. 
7153(c)(1)),  the  Secretary  reviews  and 
may  approve  or  disapprove  any  term  or 
condition  of  a  Federal  lease  that  relates 
to  DOE's  section  302(b)  DOE  Act 
authority  to  promulgate  regulations. 

On  July  26, 1979,  the  Department  of 
Energy  (DOE)  issued  proposed 
regulations  to  establish  and  describe 
three  bidding  systems  authorized  for 
Outer  Continental  Shelf  (OCS)  lease 
sales  by  section  8  of  the  OCSLA  (Act  of 
August  7, 1953,  67  Stat.  468  (43  U.S.C. 
1337),  as  amended  by  section  205  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (OCSLAA,  Pub.  L. 
95-372,  92  Stat.  640-646)),  and  invited 
comments  from  the  public  (44  FR  46235, 
August  6, 1979). 

Written  comments  were  received  from 
nine  oil  companies  and  the  Department 
of  the  Interior  (DOI).  Pursuant  to  section 
5  of  the  OCSLA,  this  regulation  was 
submitted  to  the  Department  of  Justice 
(DOJ)  for  review  with  respect  to  matters 
which  may  affect  competition.  DOJ  did 
not  submit  views  on  this  regulation. 

DOE  has  considered  all  the  comments 
submitted  during  the  public  comment 
period  in  preparing  these  final 
regulations.  The  major  issues  raised  by 
the  comments  are  addressed  below. 
Certain  of  the  comments,  however, 
involved  matters  outside  the  scope  of 
these  regulations,  while  others 
addressed  matters  that  are  within  the 
scope  of  DOI’s  responsibilities.  These 
are  not  addressed.  In  addition,  editorial 
changes  and  corrections  have  been 
made  throughout  the  final  rule  as 
necessary. 

II.  Major  Comments 

The  principal  purpose  of  these 
regulations  is  to  establish  and  describe 
the  bidding  systems  that  are  to  be  used 
in  OCS  lease  sales  pursuant  to  DOE's 
authority  in  sections  302(b)  and  303(c)  of 
the  DOE  Act.  These  regulations 
establish  three  of  the  bidding  systems 
authorized  by  the  OCSLAA  (case  bonus 


bid  with  a  fixed  royalty,  royalty  bid  with 
a  fixed  cash  bonus  and  cash  bonus  bid 
with  a  sliding  scale  royalty).  They  are 
applicable  only  to  sales  of  oil  and  gas 
leases  on  the  OCS. 

On  November  30, 1979,  DOE  also 
proposed  to  establish  a  "fixed  net  profit 
share”  bidding  system  for  use  in  OCS 
lease  sales  (44  FR  70389,  December  6, 
1979).  Public  comments  on  this  proposal 
will  be  accepted  until  March  7, 1980,  and 
public  hearings  are  to  be  held  in 
Washington  on  February  20,  in  Houston 
on  February  26,  and  in  San  Francisco  on 
February  28. 

The  system  or  systems  to  be  utilized 
in  each  OCS  lease  sale  will  be  chosen 
fi-om  the  bidding  systems  that  are 
established  by  these  regulations,  by  the 
final  net  profit  share  regulations,  and  by 
future  OCS  bidding  system  regulations. 
Bidders  will  submit  bids  and  pay  for 
leases  on  the  basis  of  the  bidding 
system  that  is  applicable  to  a  particular 
tract,  as  specified  in  the  notice  of  lease 
sale.  In  the  cash  bonus  bid  system 
(§  376.110(a)(1)),  persons  competing  for  a 
Federal  tract  will  submit  bids  in  the 
form  of  cash  bonuses.  Under  the  royalty 
bid  system  (§  376.110(a)(2)),  persons 
competing  for  a  Federal  tract  will  submit 
bids  in  the  form  of  royalty  rates,  to  be 
paid  in  money  or  in  kind,  based  on  a 
percentage  of  production  saved, 
removed,  or  sold.  In  the  cash  bonus  bid 
with  a  sliding  scale  royalty  system 
(§  376.110(a)(3)),  as  in  the  cash  bonus 
Did  with  a  fixed  royalty  system,  persons 
competing  for  Federal  leases  will  submit 
bids  in  the  form  of  cash  bonuses. 
However,  in  the  sliding  scale  system,  a 
sliding  scale  formula  or  schedule  will  be 
utilized  to  adjust  the  royalty  rate 
according  to  the  amount  or  value  of 
production  saved,  removed  or  sold 
during  a  specified  production  period. 

A.  Alternative  Bidding  Systems 

In  general,  most  of  the  industry 
comments  were  critical  of  the  use  of  the 
royalty  bid  with  a  fixed  cash  bonus 
system,  while  the  reaction  was  mixed  as 
to  use  of  a  cash  bonus  bid  with  a  sliding 
scale  royalty  system.  Clearly,  industry 
preferred  exclusive  use  of  the  traditional 
cash  bonus  bid  with  a  fixed  royalty 
system  for  the  sale  oflease  tracts  on  the 
OCS.  For  the  reasons  listed  below,  DOE 
does  not  believe  that  this  represents  an 
acceptable  option. 

In  enacting  the  OCSLAA,  Congress 
demonstrated  its  commitment  to  the  use 
of  alternative  bidding  systems  by 
explicitly  authorizing  the  use  of  seven 
systems  and  permitting  the  development 
of  others.  Congress  authorized  that  new 
bidding  arrangements  be  developed  and 
used  on  an  experimental  basis  in  order 
to  strike  a  proper  balance  between 
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securing  a  fair  market  return  to  the 
Federal  Government  for  the  lease  of  its 
lands,  increasing  competition  for  the  use 
of  its  resources,  and  providing  the 
incentive  of  a  fair  proHt  to  the  oil 
companies  which  must  risk  their 
investment  capital.  Further,  Congress 
ensured  the  use  of  alternative  systems 
by  directing  that  bidding  systems  other 
than  the  cash  bonus  bid  with  a  fixed 
royalty  system  be  applied  to  not  less 
than  20  percent  and  not  more  than  60 
percent  of  the  total  area  offered  for 
leasing  each  year  during  the  period 
September  18, 1979  to  September'18, 
1984. 

The  three  bidding  systems  whose  use 
is  authorized  by  the  regulation  issued 
today  have  all  been  used  in  previous 
lease  sales.  The  regulation  authorizes 
but  does  not  require  the  use  of  the 
different  systems  in  any  particular  lease 
sale.  As  recognized  by  Congress, 
competing  interests  may  be  served  by 
the  use  of  different  systems  under 
different  sets  of  circumstances.  Prior  to 
the  application  of  any  bidding  system  to 
tracts  offered  in  an  OCS  lease  sale,  both 
DOI  and  DOE  would  review  carefully  its 
ability  to  achieve  specified  objectives  in 
that  sale.  By  selecting  carefully  from 
available  bidding  systems,  DOE 
believes  it  is  possible  to  maximize  the 
net  benefits  deriving  from  OCS  lease 
sales. 

B.  Royalty  Rate  Issues 

One  comment  recommended  deletion 
of  the  language  in  §  376.110(a)(3)(i](A) 
that  allows  the  use  of  a  step  function 
[i.e.,  schedule]  to  establish  the  royalty 
rate  to  be  applied  to  specified  ranges  of 
value  of  production.  Iliis 
recommendation  was  made  because  the 
company  believed  that  specified  royalty 
ranges  would  tend  to  encourage 
manipulation  of  production  rates  to  keep 
royalty  rates  within  a  lower  range. 
Although  in  all  applications  of  the  cash 
bonus  bid  with  a  sliding  scale  royalty 
system  to  date  the  Federal  Government 
has  only  utilized  a  continuous  function 
to  establish  the  royalty  rate,  the 
suggested  deletion  was  not  made 
because  DOE  wants  to  retain  the 
flexibility  to  experiment  with  this  option 
in  appropriate  circumstances. 

One  comment  objected  to  the  method 
proposed  in  §  376.110(a](3](i](C)  for 
royalty  payment  calculations  stating 
that  royalties  should  be  based  on  actual 
value  rather  than  on  an  adjusted  value 
and  that  the  proposed  method  may  be 
detrimental  to  the  interests  of  both  the  • 
government  and  the  lessee.  This 
comment  further  suggested  that  the 
method  of  calculation  currently  used  in 
the  OCS  lease  form  be  utilized.  It  should 
be  noted  that  only  the  royalty  rate  is 


calculated  based  on  the  adjusted  value 
of  production  and  that  the  royalty 
payment  itself  is  calculated  by  applying 
the  royalty  rate  to  the  actual  value  of 
production.  DOE  has  decided  to  retain 
the  royalty  payment  calculation  method 
set  forth  in  the  proposed  rule  because  it 
believes  that  this  method  fairly  balances 
the  interests  of  the  lessee  and  the 
Federal  Government. 

One  comment  suggested  that 
§  376.110(a)(3)(i](C](4)  be  clarified  to 
avoid  problems  that  could  be  created  by 
revisions  in  published  values  of  GNP 
indexes.  This  suggestion  was  adopted 
and  the  section  was  revised  to  require 
that  the  inflation  factor  utilized  be 
based  on  the  GNP  fixed  weighted  price 
index  that  is  first  published  in  the 
Survey  of  Current  Business  by  the 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce,  for  a  calendar 
period  corresponding  to  a  production 
period. 

Recommedations  were  made  by  DOI 
and  one  other  person  to  revise 
§  376.110(a)  to  allow  for  the  reduction  of 
the  royalty  rate  below  12%  percent  in 
order  to  encourage  increased  production 
on  the  lease  area.  DOE  has  adopted  this 
suggestion  and  revised  the  regulations 
pursuant  to  the  authority  of  section 
205(a)(3)  of  the  OCSLAA  to  allow  for  a 
reduction  in  the  royalty  rate  after  Ipase 
issuance. 

C.  Application  and  Design  of  Bidding 
Systems 

Three  persons  suggested  that  different 
bidding  systems  should  not  be  used  for 
tracts  on  a  single  geologic  structure 
because  this  could  create  differences  in 
investment  strategies  and  incentives, 
cause  additional  administrative  and  cost 
sharing  problems  (especially  if 
unitization  were  to  occur),  and  prevent 
an  accurate  and  definitive  analysis  of 
the  items  listed  in  §  376.111(b)(1).  One 
comment  urged  DOE  to  place  a 
restriction  in  the  regulations  prohibiting 
the  use  of  different  bidding  systems  on 
the  same  structure. 

While  it  is  not  DOE's  policy  to 
recommend  the  application  of  different 
bidding  systems  to  tracts  on  the  same 
geologic  structure,  in  practice  this  may 
be  difficult  to  avoid  because  sometimes 
it  is  impossible  to  identify  tracts 
common  to  a  single  OCS  structure  prior 
to  a  lease  sale.  If  DOE  were  to  place  an 
absolute  prohibition  in  the  regulations, 
the  Federal  Government  could  be  placed 
in  a  position  of  unknowingly  violating 
its  own  regulation  and,  thus,  potentially 
subjecting  itself  to  litigation.  Successfid 
legal  challenge  to  a  lease  sale’s  validity 
could  nullify  the  extensive  preparatory 
efforts  for  the  sale,  as  well  as  any 
exploratory  and  developmental  efforts 


undertaken  by  the  lessee  on  the  tract  in 
question.  DOE  believes  that  in  those  few 
cases  where  different  systems  may  be 
used  for  tracts  on  the  same  structure, 
unit  or  cost  sharing  agreements  can  be 
devised  to  reduce  or  eliminate  any 
administrative  or  cost  sharing  problems 
that  may  occur.  Further,  DOE  believes  it 
is  necessary  to  retain  the  flexibility  to 
vary  bidding  systems  utilized  for  tracts 
on  a  common  structure. 

One  comment  urged  DOE  to  include  a 
requirement  in  the  regulations  for  a  full 
hearing  with  due  notice  to  all  interested 
parties  prior  to  the  application  in  a 
particular  OCS  lease  sale  of  any  bidding 
system  that  had  not  been  used  in 
previous  lease  sales.  In  establishing 
bidding  systems  for  use  in  OCS  lease 
sales,  DOE  provides  an  opportunity  both 
for  the  submission  of  written  comments 
and  for  a  public  hearing.  In  the 
establishment  of  new  or  particularly 
complex  systems,  such  as  the  fixed  net 
profit  share  system,  DOE  has  provided  a 
comment  period  longer  than  that 
required  by  applicable  law.  This 
provides  ample  notice  and  opportunity 
for  public  participation  in  the 
implementation  of  alternative  bidding 
systems.  Therefore,  the  suggested 
change  would  be  duplicative  of  the 
rulemaking  process  and  could  cause 
delays  in  leasing  OCS  oil  and  gas. 
Interested  parties  should  avail 
themselves  of  the  opportunity  to 
conunent  on  new  bidding  systems  during 
the  public  comment  period  provided  for 
in  the  rulemaking  process. 

DOI  wanted  the  proposed  rules  to  be 
changed  on  the  grounds  that  they  failed 
to  treat  rental  and  royalty  payments 
according  to  usage  in  the  OCSLAA  and 
by  industry  and  government.  DOI 
thought  that  it  was  unnecessary  to 
include  rental  as  a  bidding  system 
element,  as  it  was  a  lease  term  and 
condition,  and  disapproved  of  the  term 
“fixed  annual  rental"  because  it  was 
misleading. 

It  is  DOE’s  view  that  these  regulations 
conform  to  the  OCSLAA  and  prior 
industry  and  government  usage.  Rental 
has  been  included  as  part  of  the  bidding 
systems  because  its  magnitude  directly 
impacts  the  magnitude  of  the  cash  bonus 
and  the  royalty  provisions.  Therefore, 
DOE  has  not  made  the  suggested  change 
regarding  rental  provisions.  However,  in 
order  to  avoid  confusion,  all  references 
in  the  body  of  the  regulations  to  the  term 
“fixed  annual  rental”  have  been 
changed  to  read  “annual  rental." 

One  comment  stated  that 
§  376.111(b)(l](v)  should  include  “and 
estimated  time  required  to  bring  the 
lease  into  production”  as  one  of  the  key 
economic  factors  to  be  considered  in 
determining  the  choice  of  a  bidding 
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system.  Although  DOE  presently 
considers  the  estimated  time  required  to 
bring  a  lease  into  production  in  its 
analysis  of  bidding  systems  to  be 
utilized  at  a  lease  sale,  DOE  does  not 
feel  that  it  is  appropriate  to  include  this 
as  a  factor  in  §  376.111  (b){l)(v),  because 
selection  of  a  bidding  system  is  not 
dependent  upon  this  factor,  whereas 
selection  is  dependent  upon  the  factors 
currently  listed  in  §  376.111(b)(l)(v). 

D.  Definitions 

Several  comments  were  received  on 
the  wording  of  the  proposed  definitions. 
DOE  has  reviewed  all  such  comments 
and  modified  the  definitions  as 
discussed  below. 

The  definitions  of  “maximum  royalty 
rate”  and  “minimum  royalty  rate”  were 
revised  to  make  them  clearer  and 
consistent  with  related  DOI  regulations. 

Two  persons  objected  to  the  definition 
of  “OCS  lease  sale”  in  §  376.102  and 
offered  suggested  wording  for  a  revised 
definition.  One  commenter  wanted  the 
definition  to  reflect  the  fact  that 
issuance  of  a  lease  occurs  subsequent  to 
and  separate  from  a  lease  sale.  DOI 
wanted  the  definition  to  note  that  OCS 
leases  are  offered  for  sale  by 
competitive  sealed  bidding  and  that 
leases  are  issued  to  the  highest 
responsible  qualified  bidder  upon 
determination  by  the  Secretary  of  the 
Interior  that  the  high  bid  reflects  the  fair 
market  value  of  a  tract. 

DOE  has  revised  the  definition  of 
“OCS  lease  sale”  to  mean  “the  DOI 
proceeding  by  which  leases  for  certain 
OCS  tracts  are  offered  for  sale  by 
competitive  bidding  and  during  which 
bids  are  received,  announced  and 
recorded.”  DOE  believes  that  this 
definition  most  accurately  reflects  what 
occurs  at  an  OCS  lease  sales.  The 
requirement  for  sealed  bidding  has  not 
been  adopted  because  DOE  does  not 
want  to  preclude  the  possibility  of  using 
oral  bidding  at  future  lease  sales.  The 
suggested  wording  “leases  are  issued  to 
the  highest  responsible  qualified  bidder 
upon  determination  by  the  Secretary  of 
the  Interior  that  the  high  bid  reflects  the 
fair  market  value  for  a  tract”  was  not 
adopted  because  this  is  merely  a 
restatement  of  existing  requirements  in 
DOI  regulations  and  because  lease 
issuance  is  subsequent  to  and  separate 
from  a  lease  sale. 

Comments  were  also  offered  on  the 
definition  of  “person”  proposed  at 
§-375.004.  The  commenters  thought  that 
the  proposed  definition  was  expanded 
beyond  the  scope  of  the  OCSLAA,  was 
inappropriate  in  light  of  other  proposed 
DOE  regulations  and  existing  DOI 
regulations,  and  was  unnecessarily 
inclusive.  One  of  the  commenters 


recommended  using  the  definition  of 
“person”  in  section  301  of  the  OCSLAA. 

In  response  to  these  comments,  DOE 
has  decided  to  utilize  the  definition  of 
“person”  given  in  section  2(d)  of  the 
OCSLA.  It  is  DOE’S  interpretation  that 
this  is  the  definition  of  “person”  that 
Congress  intended  for  application  to 
bidder  qualification  determinations.  The 
definition  of  “person”  at  section  301  of 
the  OCSLAA  has  application  only  to 
Title  III  of  the  Act.  The  definition  of 
“person”  has  been  moved  to  §  376.002  to 
reflect  the  fact  that  it  is  to  have 
application  only  to  the  OCS  oil  and  gas 
leasing  provisions  of  DOE’s  regulations. 

DOI  and  one  other  person  commented 
on  the  definition  of  “qualified  bidder." 

In  response  to  these  comments,  this 
definition  has  been  revised  to  reflect  all 
the  present  DOI  bidder  qualification 
requirements.  In  addition,  a  separate 
definition  of  “highest  responsible 
qualified  bidder”  has  been  added  to  the 
regulations  in  order  to  maintain 
compatibility  with  the  OCSLAA  and 
with  existing  and  proposed  DOI 
regulations. 

Two  commenters  recommended  that 
the  definition  of  “tract”  be  revised  to 
make  it  clearer,  more  complete,  and 
consistent  with  related  regulations.  DOE 
has  revised  the  definition  based  upon 
suggested  wording. 

E.  Royalty  Pricing  Issue 

DOI  stated  its  belief  that  DOE’s 
regulations  should  provide  that  the  DOI 
royalty  be  based  on  the  increased  price 
that  an  operator  receives  when  he 
obtains  an  exception  to  the  DOE 
Mandatory  Petroleum  Price  Regulations 
(10  CFR  Part  212).  DOE  agrees  with  this 
comment  and  has  dealt  with  this 
question  in  another  rulemaking.  In  the 
“Final  Rulemaking  Regarding 
Disposition  of  Federal  Outer  Continental 
Shelf  Royalty  Oil”  issued  recently,  DOE 
amended  the  DOE  Mandatory  Petroleum 
Price  Regulations  (10  CFR  212.74(e))  to 
extend  price  relief  to  royalty  interest 
owners,  including  the  United  States,  in 
cases  where  exception  relief  has  been 
granted  to  those  with  an  operating 
interest.  Pursuant  to  that  amendment, 
the  percentages  of  crude  oil  sold  at 
lower  tier,  upper  tier,  or  other  prices 
may  be  the  same  for  all  owners  of  an 
interest  in  a  property  for  which  DOE  has 
issued,  to  one  or  more  of  the  owners 
thereof,  an  exception  order  under 
Subpart  D  of  10  CFR  Part  205  specifying 
the  percentages  to  be  sold  at  each  price. 

F.  General 

The  suggestion  was  made  to  delete 
from  the  first  sentence  of  §  376.111(a) 
language  restricting  the  applicability  of 
the  subparagraph  to  the  three  bidding 


systems  established  by  this  regulation  in 
order  to  provide  for  application  of 
subparagraph  (a)  to  any  bidding  system 
that  may  be  established  by  future 
regulations.  Since  it  is  DOE’s  intent  to 
promulgate  other  regulations 
establishing  additional  bidding  systems, 
this  suggested  deletion  was  made. 

A  recommendation  was  made  to 
modify  the  requirement  in 
§  376.111(b)(2)  that  computers  be  used  in 
bidding  system  analyses,  so  as  to  allow 
their  discretionary  use.  Since  DOE  did 
not  intend  to  require  the  use  of  computer 
simulation  models  when  it  proposed 
these  regulations,  a  revision  was  made 
to  allow  the  discretionary  use  of  such 
models. 

DOI  recommended  that  the  language 
of  the  final  rules  match  the  language  of 
the  DOI  regulations  on  OCS  leasing  at 
43  CFR  3300.  To  the  extent  possible, 

DOE  has  endeavored  to  conform  the 
wording  of  these  regulations  to  that  of 
the  current  DOI  regulations. 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  Pub.  L  91-190,  83  Stat.  852 
(42  U.S.C.  4321  etseq.]),  DOE  has 
reviewed  this  regulation  and  has 
determined  that  it  clearly  does  not 
constitute  a  “major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment”  within  this 
meaning  of  NEPA.  Accordingly,  no 
environmental  impact  statement  is 
required  to  support  this  action. 

Because  DOE  determined  that  this 
was  a  significant  regulation  having  a 
major  impact  within  the  meaning  of  the 
DOE  procedures  to  implement  Executive 
Order  12044  on  “Improving  Government 
Regulations  (DOE  Order  2030.1,  44  FR 
1032,  January  3, 1979),  a  regulatory 
analysis  was  prepared  for  these 
regulations.  This  analysis  may  be 
obtained  from  DOE’s  Freedom  of 
Information  Office. 

(Outer  Continental  Shelf  Lands  Act,  ch.  345, 

67  Stat.  462  (43  U.S.C.  1331  et  seq.,  1953),  as 
amended  by  Pub.  L  95-372,  91  Stat.  340; 
Department  of  Energy  Organization  Act,  Pub. 

L.  95-91,  91  Stat,  565  (42  U.S.C.  7101  et  seq.. 
1977):  E.0. 12009,  42  FR  46267) 

In  consideration  of  the  foregoing. 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  February  5, 

1980. 

Ruth  M.  Davis, 

Assistant  Secretary,  Resource  Applications. 

PART  375— MINERAL  LEASING: 
GENERAL 

1.  Part  375  of  Chapter  II  of  Title  10, 

Code  of  Federal  Regulations  is  amended 
in  §  375.004  by  adding,  in  the  proper 
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alphabetical  order,  a  debnition  to  read 
as  follows: 

§375.004  Definitions. 
***** 

"Gas”  means  natural  gas  as  deHned 
by  the  Federal  Energy  Regulatory 
Commission. 

***** 

(Pub.  L.  89-554.  80  Stat.  383  (5  U.S.C.  553); 
Sections  302,  303,  and  644,  Pub.  L  95-91  (91 
Stat.  578-579,  579-580,  599  (42  U.S.C.  715?,. 
7153  and  7154]);  E.0. 12009,  42  FR  46267) 

2.  Subchapter  C  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
amended  by  adding  a  Part  376  to  read  as 
follows: 

PART  376— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

Subpart  A— General  Provisions 

Sec. 

376.001  Purpose  and  scope. 

376.002  Definitions. 

Subpart  B— Bidding  Systems 

376.101  Purpose  and  scope. 

376.102  Definitions. 

376.110  Bidding  systems. 

376.111  Criteria  for  selection  of  bidding 
systems  and  bidding  system  components. 

Authority:  Act  of  August  7, 1953,  ch.  345, 
secs.  2  and  8,  67  Stat.  468  (43  U.S.C.  1331  and 
1337),  as  amended  by  sec.  205,  Pub.  L  95-372, 
92  Stat.  462  and  629;  secs.  302,  303  and  644, 
Pub.  L.  95-91,  91  StaL  578-579,  579-580,  599 
(42  U.S.C.  7152,  7153  and  7254);  E.0. 12009,  42 
FR  46267. 

Subpart  A— General  Provisions 
§  376.001  Purpose  and  scope. 

The  purpose  of  this  Part  376  is  to 
implement  sections  302(b]  and  303  of  the 
DOE  Act  by  providing  regulations  which 
relate  to  the  fostering  of  competition 
including,  but  not  limited  to,  regulations 
to  prohibit  joint  bidding  for  development 
rights  by  certain  types  of  joint  ventures; 
the  implementation  of  alternative 
bidding  systems;  and  the  establishment 
of  diligence  requirements  for  Federal 
OCS  leases  issued  under  the  OCSLA. 

§376.002  Definitions. 

For  purposes  of  this-Part  376: 

“OCSLA”  means  the  Outer 
Continental  Shelf  Lands  Act  (Act  of 
August  7, 1953,  ch.  345,  67  Stat.  462  (43 
U.S.C.  1331  et  seq.),  as  amended  by  Pub. 
L  95-372,  92  Stat.  629). 

"OCS  lease”  means  a  Federal  lease 
for  oil  and  gas  issued  under  the  OCSLA. 

“Person”  includes,  in  addition  to  a 
natural  person,  an  association,  a  State, 
or  a  private,  public,  or  municipal 
corporation. 


Subpart  B— Bidding  Systems 

§  376.101  Purpose  and  scope. 

(a)  This  subpart  establishes  the 
several  bidding  systems  that  may  be 
utilized  in  connection  with  the  offering 
and  sale  of  Federal  leases  for  the 
exploration,  development  and 
production  of  oil  and  gas  resources 
located  on  the  OCS. 

(b)  Only  bidding  systems  established, 
by  his  subpart  shall  be  utilized  in  OCS 
lease  sales. 

§376.102  Definitions. 

For  purposes  of  this  Subpart  B — 

“Highest  responsible  qualiffed  bidder” 
means  a  person  who  has  met  the 
appropriate  requirements  of  43  CFR  3316 
and  has  submitted  a  bid  higher  than  any 
other  bids  by  qualiffed  bidders  on  the 
same  tract. 

“Highest  royalty  rate”  means  the 
highest  per  centum  rate  payable  to  the 
United  States,  as  speciffed  in  the  lease, 
in  amount  or  value  of  the  production 
saved,  removed  or  sold. 

“Lowest  royalty  rate”  means  the 
lowest  per  centum  rate  payable  to  the 
United  States,  as  speciffed  in  the  lease, 
in  amount  or  value  of  the  production 
saved,  removed  or  sold. 

“OCS  lease  sale”  means  the  DOI 
proceeding  by  which  leases  for  certain 
OCS  tracts  are  offered  for  sale  by 
competitive  bidding  and  during  which 
bids  are  received,  announced  and 
recorded. 

“Production  period”  means  the  period 
during  which  the  amount  of  oil  and  gas 
produced  from  a  tract,  or,  if  the  tract  is 
unitized,  the  amount  of  oil  and  gas  as 
allocated  under  a  unitization  formula, 
will  be  measured  for  purposes  of 
determining  the  amount  of  royalty 
payable  to  the  United  States. 

“Qualiffed  bidder”  means  a  person, 
who  has  met  the  appropriate 
requirements  of  43  CFR  3316. 

“Tract”  means  a  designation  assigned 
solely  for  administrative  purposes  to  a 
block  or  combination  of  blocks  that  are 
identiffed  by  a  leasing  map  or  an  offfcial 
protraction  diagram  prepared  by  DOI. 

“Value  of  production”  means  the 
value  of  all  oil  and  gas  production 
saved,  removed  or  sold  ffrom  a  tract,  or. 
if  the  tract  is  unitized,  the  value  of  all  oil 
and  gas  production  saved,  removed  or 
sold  and  credited  to  the  tract  under  a 
unitization  formula,  during  a  production 
period,  which  value  is  determined  in 
accordance  with  §  376.110(b). 

§  376.1 10  Bidding  systems. 

(a)  A  single  bidding  system  selected 
from  those  listed  in  this  paragraph  shall 
be  applied  to  each  tract  included  in  an 
OCS  lease  sale. 


(1)  Cash  bonus  bid  with  a  fixed 
royalty  rate  of  not  less  than  12V2  per 
centum  in  amount  or  value  of  the 
production  saved,  removed  or  sold  and 
an  annual  rental. 

(1)  The  royalty  rate  to  be  paid  by  the 
highest  responsible  qualiffed  bidder 
shall  be  a  percentage  of  the  amount  or 
value  of  the  production  saved,  removed 
or  sold.  Such  royalty  rate  shall  not  be 
less  than  12  per  centum  at  the 
beginning  of  the  lease  period  in  amount 
or  value  of  production  and  shall  be 
speciffed  is^e  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(ii)  the  amount  of  cash  bonus  to  be 
paid  is  determined  by  the  qualiffed 
bidder  submitting  the  bid.  Any 
deferment  and  the  schedule  of  payments 
shall  be  included  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal 
Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  highest  responsible  qualiffed  bidder 
shall  be  the  amount  speciffed  in  the 
notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(2)  Royalty  rate  bid  based  on  per 
centum  in  amount  or  value  of  the 
production  saved,  removed  or  sold,  with 
a  fixed  cash  bonus  and  an  annual 
rental,  (i)  The  royalty  rate  to  be  paid  is 
determined  by  the  qualiffed  bidder 
submitting  the  bid  and  shall  be  based  on 
a  percentage  of  the  amount  or  value  of 
the  production  saved,  removed,  or  sold. 

(ii)  The  cash  bonus  to  be  paid  by  the 
highest  responsible  qualiffed  bidder 
shall  be  an  amount  speciffed  in  the 
notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  highest  responsible  qualified  bidder 
shall  be  the  amount  speciffed  in  the 
notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(3)  Cash  bonus  bid  with  diminishing 
or  sliding  royalty  rate  of  not  less  than 
12V2  per  centum  at  the  beginning  of  the 
lease  period  in  amount  or  value  of  the 
production  saved,  removed,  or  sold,  and 
annual  rental,  (i)  (A)  The  royalty  rate  to 
be  paid  by  the  highest  responsible 
qualiffed  bidder  shall  be  a  percentage  of 
the  amount  or  value  of  the  production 
saved,  removed  or  sold.  The  royalty  rate 
shall  be  calculated  by  utilizing  either  a 
sliding  scale  formula,  which  relates  the 
royalty  rate  established  thereby  to  the 
adjusted  value  of  the  oil  and  gas 
produced  during  the  production  period, 
or  a  schedule  that  establishes  the 
royalty  rate  that  will  be  applied  to 
speciffed  ranges  of  adjusted  value  of 
production,  llie  description  of  the 
sliding  scale  formula  or  schedule  shall 
include  the  relationship  between 
adjusted  value  of  production  and  royalty 
rate,  and  a  stipulation  of  the  lowest 
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royalty  rate  and  highest  royalty  rate. 

The  sliding  scale  formula  or  schedule 
shall  be  included  in  the  lease  issued  to 
the  person  who  is  the  successful  bidder 
as  one  of  the  lease  terms  and  conditions. 

(B)  The  royalty  rate  shall  not  be  less 
than  12  per  centum  at  the  beginning  of 
the  lease  period  in  amount  or  value  of 
the  production  saved,  removed  or  sold 
and  shall  be  specified  in  the  notice  of 
OCS  lease  sale  published  in  the  Federal 
Register. 

(C)  Royalty  payment  calculation.  {!) 
The  royalty  rate  utilized  in  the 
calculation  of  royalty  payments  is  based 
on  an  adjusted  value  of  production,  and 
is  established  through  application  of  a 
sliding  scale  formula  or  a  schedule  to 
the  adjusted  value  of  production.  (2)  The 
adjusted  value  of  production  shall  be 
determined  by  applying  an  inflation 
factor  to  the  actual  value  of  production, 
(d)  The  established  royalty  rate  is 
applied  to  the  actual  value  of 
production,  which  results  in  the 
determination  of  amoimt  in  dollars  to  be 
paid  to  the  United  States  by  the  person 
awarded  the  lease  or  the  amount  of 
royalty  oil  and  gas  to  be  taken  in  kind 
by  the  United  States.  [4)  The  production 
period  for  purposes  of  determining  value 
of  production  shall  be  stated  in  the 
notice  of  OCS  lease  sale  that  is 
published  in  the  Federal  Register.  The 
inflation  factor  utilized  shall  be  based 
on  the  gross  national  product  fixed 
weighted  price  index  that  is  first 
published  in  the  Survey  of  Current 
Business  by  the  Bureau  of  Economic 
Analysis,  U.S.  Department  of 
Commerce,  for  a  calendar  period 
corresponding  to  a  production  period. 

The  procedures  for  making  the  inflation 
adjustment  shall  be  stated  in  the  notice 
of  OCS  lease  sale  published  in  the 
Federal  Register. 

(ii)  The  amount  of  cash  bonus  to  be 
paid  is  determined  by  the  qualified 
bidder  submitting  the  bid.  Any 
deferment  and  the  schedule  of  payments 
shall  be  included  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal 
Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  highest  responsible  qualified  bidder 
shall  be  the  amount  specified  in  the 
notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(b)  The  value  basis  for  determining 
the  actual  value  of  production  and  for 
purposes  of  computing  royalty  in 
accordance  with  the  bidding  systems 
established  by  paragraph  (a)  of  this 
section  shall  be  as  described  in  30  CFR 
250.64;  Provided,  however.  That  with 
respect  to  oil,  the  first  sale  of  which  is 
controlled  under  10  CFR  Part  212,  the 
value  shall  not  exceed  the  lawful  first 
sale  price  of  such  oil;  and  provided 


further.  That  with  respect  to  gas,  the 
value  shall  not  exceed  the  sale  price 
established  by  the  Federal  Energy 
Regulatory  Commission. 

(c)  DOE  may,  by  rule,  add  to  or 
modify  the  bidding  systems  listed  in 
paragraph  (a)  of  this  section,  in 
accordance  with  the  procedural 
requirements  of  section  501  of  the  DOE 
Act. 

§  376. 1 1 1  Criteria  for  selection  of  bidding 
systems  and  bidding  system  components. 

(a)  In  analyzing  and  making 
recommendations  to  DOI  regarding  the 
application  of  one  of  the  bidding 
systems  listed  in  §  376.110(a)  to  tracts  ■ 
selected  for  any  OCS  lease  sale,  and  in 
reviewing  lease  terms  and  conditions 
prior  to  determining  whether  to  exercise 
its  section  303(c)(1)  DOE  Act 
disapproval  authority,  DOE  may,  in  its 
discretion,  consider  the  following 
purposes  and  policies,  recogni2dng  that 
each  of  the  purposes  and  policies  may 
not  be  specihcally  applicable  to  the 
selection  process  for  a  particular 
bidding  system  and  tract  or  may  present 
a  conflict  that  will  have  to  be  resolved 
in  the  process  of  bidding  system 
selection,  and  that  the  order  of  listing 
does  not  denote  a  ranking; 

(1)  Providing  fair  return  to  the  Federal 
Government; 

(2)  Increasing  competition; 

(3)  Assuring  competent  and  safe 
operations; 

(4)  Avoiding  undue  speculation; 

(5)  Avoiding  unnecessary  delays  in 
exploration,  development,  and 
production; 

(6)  Discovering  and  recovering  oil  and 
gas; 

(7)  Developing  new  oil  and  gas 
resources  in  an  efHcient  and  timely 
manner; 

(8)  Limiting  administrative  burdens  on 
Government  and  industry;  and 

(9)  Providing  an  opportunity  to 
experiment  with  various  bidding 
systems  to  enable  the  identification  of 
those  that  are  the  most  appropriate  for 
the  satisfaction  of  the  objectives  of  the 
United  States  in  OCS  lease  sales. 

(b)(1)  In  considering  the  potential 
disapproval  of  the  application  of  the 
bidding  system  or  systems  for  an  OCS 
lease  sale  and  the  components  of  such 
system  or  systems,  and  in  performing 
the  analysis  and  review  referred  to  in 
§  376.111(a),  DOE  may,  in  its  discretion, 
take  into  account  the  following  in 
relation  to  their  impact  upon  the 
purposes  and  policies  enumerated  in 
paragraph  (a)  of  this  section; 

(i)  A  projection  of  the  number  and 
characteristics  of  persons  who  would  be 
interested  in  and  capable  of 
participating  in  the  sale; 


(ii)  The  relationship  between 
economic  rent  and  government  revenue; 

(iii)  The  incentives  and  disincentives 
for  exploration,  development  and 
production; 

(iv)  The  projected  level  of  total 
production  and  expected  production 
proHle; 

(v)  The  estimated  size  and  location  of 
potential  reservoirs,  including  the  type 
of  resources  (oil  and/or  gas),  depth  of 
water,  climatic  region,  proximity  to 
pipelines,  proximity  to  leased  and/or 
developed  tracts  and  leasing  history; 

(vi)  Location  of  potential  reservoirs 
that  overlap  boundaries  and  unitization 
considerations; 

(vii)  Risk  sharing  between  lessor  and 
lessee;  and 

(viii)  Administrative  burden  on  the 
lessor  and  lessee. 

(2)  Some  of  the  above  factors  are 
tract-speciHc,  whereas  others  have  a 
regional  orientation.  In  making  the 
evaluation  associated  with  application 
of  the  above  factors  to  the  process  of 
applying  bidding  systems  to  the  tracts 
included  in  an  OCS  lease  sale,  objective 
and  subjective  analytical  techniques 
will  be  employed,  which  may  include 
the  application  of  computer  simulation 
models. 

(c)  The  bidding  systems  listed  in 
§  §  376.110(a)(2)  and  (3)  shall  be  applied 
to  not  less  than  20  per  centum  and  not 
more  than  60  per  centum  of  the  total 
area  offered  for  leasing  each  year  during 
the  five-year  period  commencing  on 
September  18, 1978,  unless  DOI 
determines,  after  consultation  with 
DOE,  that  the  maximum  and  minimum 
per  centum  limitations  set  forth  in  this 
section  are  inconsistent  with  the 
purposes  and  policies  of  the  OCSLA. 

(FR  Doc.  80-4545  Filed  2-11-80;  8:45  am] 
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